I accept the authors' premise in their article entitled ' Apartheid, International Law, and the Occupied Palestinian Territory' that apartheid, as 
Introduction
I accept the authors' premise in their article 1 that apartheid, as practised in the former South African regime, remains today a crime against the law of nations applicable to states practising a similar regime. The gravity of the crime is demonstrated by its inclusion in the Rome Statute, which defines apartheid as inhumane acts 'committed in the context of an institutionalized regime of systematic oppression and domination by one racial group over any other racial group or groups and committed with the intention of maintaining that regime'.
2 However, the very gravity of the crime requires that accusations of apartheid be made with the greatest caution. The accusation that Israel practises apartheid against the Palestinian population in the West Bank, East Jerusalem, and Gaza is unfounded and based on gross errors. I will expand on two of these errors -namely, the failure to differentiate between the norms governing occupied and sovereign territory, and the authors' complete failure to address Israel's policies in the context of an armed conflict characterized by the Palestinians' use of terror. As I will show, once the authors' errors are exposed and considered, it is clear that Israel's actions cannot be considered a basis for the crime of apartheid.
Due to the brevity of this response, not every argument raised by the authors can be addressed, nor can I follow the outline of that article. Instead, I have chosen to focus on exposing the two fundamental errors of the authors and demonstrate how those errors have led to a misrepresentation and misanalysis which has brought about the wrong legal conclusion that Israel practises apartheid against the Palestinians in the territories.
First Error: Comparing Apples and Oranges -Sovereignty and Belligerent Occupation
There is a fundamental error underlying the entire analysis presented by the authors. Apartheid, both in wider usage and specifically in the South African experience, is characterized by the institutionalized racism of a government against the citizens and residents under its sovereign regime. However -and this is a fundamental differenceIsrael does not have, nor does it claim, sovereignty over most of the territories beyond its borders which are the focus of the article. Since their conquest following the 1967 war, most of the territories have been held under 'belligerent occupation'. The term 'belligerent occupation' refers to a legal status where, following a war, territory beyond a state's border remains in its control until a settlement is reached between the belligerent parties. This area is governed by that state's military forces without any claim of sovereignty. From the outset the occupation is considered temporary and it lasts until the parties' claims are settled. 3 The Hague Regulations and the Fourth Geneva Convention both acknowledge the status of occupation, and apply basic rules to the governance of the territory. Recognizing the temporary aspect of occupation, as well as its military nature, belligerent occupation creates a much narrower framework of rights and duties between the occupier and the population in the occupied territories than between a state and its citizens and residents. Traditionally, it was conceived that the rights of the population under belligerent occupation were derived from humanitarian law, and not from human rights law; 5 recently this conception has changed and in a number of cases human rights law has also been applied to belligerent occupation. 6 The authors erroneously treat the territories as if they are sovereign Israeli territory and not territory held under belligerent occupation. This mistake is further compounded by the authors' treatment of all the differing territories as if their legal status is the same, and their examples ignore the clear distinctions. These mistakes have led them to apply the wrong legal standards in their analysis. Since it is imperative to have some knowledge of the historical and legal status of these territories, I offer this brief overview.
By the end of the June 1967 war, Israel controlled the following territories: the Golan Heights; East Jerusalem; the Gaza Strip, and the West Bank. The Golan Heights had been Syrian territory; the West Bank, including East Jerusalem, had been under Jordanian rule; while the Gaza Strip had been administered by Egypt since 1948. 14 This 'disengagement' brought Israel's 38-year-long occupation of the Gaza Strip to an end. Even those arguing that Israel's continued 'closure' of the Gaza Strip amounts to an ongoing occupation must concede that Israel's effective control of Gaza has been lessened to a significant degree. 15 It is also important to note that Egypt shares a border with Gaza, allowing the inhabitants of Gaza to receive all of their needs through Egypt. Despite the disengagement, the conflict between the two sides has not abated. The post-disengagement reality has seen an increase in the firing of indiscriminate rockets and mortars at Israeli cities and towns leading to Israeli military responses. 16 Therefore, Israel's treatment of the population of Gaza today can only be examined through the prism of the laws of armed conflict. See Jaber, supra note 15, deciding that although Israel does not have effective control, it still has some responsibilities over the Gaza Strip as a consequence of the situation of armed conflict now existing, and the Gaza Strip's dependency on Israel created during the occupation. See also Iyyad, supra note 15, at para. 11. demarcation lines, they became known as 'the Green Line'. Though the armistice agreement stated categorically that the demarcation line did not mark the borders of Israel, it de facto functioned as such until the 1967 war when Israel acting in self-defence conquered areas between the Green Line and the Jordan river commonly known as the West Bank. Israel's legal position, both internally and internationally has always been that the West Bank is held under the status of belligerent occupation. 18 The belligerent occupation has continued for years. Acknowledging the difference between short and prolonged occupation, the Israeli Supreme Court has significantly increased the weight given to the rights of the local population, 'It is only natural that in short term military occupation, military-security needs reign supreme. However, in long term military occupation, the needs of the local population receive extra validity.' 19 Following the signing of the Oslo accords 20 and the subsequent interim agreements, the territory of the West Bank (and the Gaza Strip) was divided into three separate areas of control between Israel and the Palestinian Authority. 21 Importantly, in large parts of the West Bank, in areas that became known as areas A and B, the Palestinians gained a large amount of control over both civil and criminal matters, including the establishment of their own police forces. In area C Israel retained full effective control. Israel's control of the West Bank in areas A and B was thus significantly narrowed. Despite these developments, the interim agreements state explicitly that 'nothing in this Agreement shall affect the continued authority of the military government and its Civil Administration to exercise their powers and responsibilities with regard to security and public order, as well as with regard to other spheres not transferred'.
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I will now proceed to demonstrate how the authors' error of failing to differentiate between Israel's sovereignty within the Green Line and its lack of sovereignty in most of the relevant territories has led them to the wrong conclusion that Israel's policies in the territories amount to the crime of apartheid.
Examples: Political Rights, Freedom of Movement and Settlements
The authors have produced a long list of violations of Article 2(c) of the Apartheid Convention, which defines acts of apartheid as ' a racial group from participation in the political, social, economic and cultural life of the country'.
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I shall address some of these rights and explain why the way in which they are implemented under the regime of belligerent occupation, unequivocally is not apartheid.
A Political Rights
It is almost an a priori observation that political rights suffer under belligerent occupation. Belligerent occupation is by definition the temporary replacement of the normal political order. The army is given control over the area. The military commander functions as the head of all three branches of government: executive, legislative, and judicial. That being so, classical political rights such as the right to protest, the right to assemble, and the right to representation are limited during belligerent occupation. 24 The authors, however, ignore the differences between the exercise of political rights under belligerent occupation and the exercise of similar rights in a state's sovereign territory. Accusing Israel of not granting political rights to the population in occupied territories imposes on Israel legal requirements that far exceed the law. A fortiori, basing charges of apartheid on such accusations is groundless.
B Freedom of Movement
Humanitarian law, which is the basis of belligerent occupation, designates occupied territories as closed military areas, and therefore a person wishing to leave the area requires permission so to do.
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Due to the prolonged nature of the occupation, in the past the norm was to accommodate Palestinian movement in so far as possible. 26 Therefore, during periods of relative calm, permission to leave was granted with comparative ease. Serious restrictions on leaving and entering the territories started as attacks against Israeli citizens in the territories and in Israel became more frequent. These restrictions are in accordance with humanitarian law, and even with human rights law which allows the restriction of freedom of movement for security reasons.
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The authors' claim that Israel violates Palestinian rights by not allowing Palestinians to enter and work in Israel reflects the authors' error of not differentiating between the territories and Israel within the Green Line. and therefore entering Israel from the territories is equivalent to entering Israel from a foreign state. It is a basic rule of international law that a sovereign state -in this case Israel -can decide who shall enter its borders. A state's obligation to allow entry into its territory is confined to its own citizens and permanent residents. 28 Accordingly, there is neither an obligation upon Israel to allow the residents of the territories to enter Israel nor any duty to provide them with work within its borders.
Despite the limited scope of the right to freedom of movement in occupied territories, it has been accorded broad protection by the Israeli Supreme Court. This protection is evident in the long line of decisions regarding the route of Israel's security fence. Following a wave of terror attacks, Israel commenced building a fence physically to separate the territories from Israel. In numerous cases the Supreme Court has ordered the route of the fence to be changed to ensure the Palestinians' freedom of movement, 29 despite the realization that 'this judgment will not make the state's struggle against those rising up against it easier'.
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C Settlements
The question with which we are dealing is not the legality of Israeli settlements in the territories, but whether Israel's policies in the territories are tantamount to apartheid. Accordingly, I will show that, regardless of their legal status, Israel's practice regarding settlements is not a violation of the crime of apartheid.
The authors write extensively about the fact that in some cases there are different laws applicable to Israeli citizens and the Palestinians in the territories. In their analysis this difference reflects Israel's 'racialized nature' and 'underpins system of domination by one over the other'.
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Discussions on this topic should begin by clarifying the nature of the difference between applicable legal regimes. To put it simply, the separation is not along racial lines but between Israeli citizens and Palestinians. It is a fact that the same law applies in the territories to an Israeli Arab of any religion and to an Israeli Jew. This alone is sufficient to answer the vast majority of the authors' criticisms concerning the existence of different legal regimes in the territories, and to make it clear that under no definition, including that of the authors, do Israel's practices amount to the commission of the crime of apartheid.
Nonetheless, the difference in law between the two populations needs further explanation. To a large extent the distinction was unavoidable once Israeli citizens began to live in the territories. Israel could not apply Israeli law to the local population, as 28 that would have been perceived as annexation. Nor was it feasible for Israeli citizens in the territories, who remained connected to Israeli civil society, to live under a military regime without that regime being seriously modified.
The duality of the laws is due to the ongoing understanding that the territories are held under the temporary regime of belligerent occupation. The temporary nature of the situation is time and again stressed by the Israeli Supreme Court, which emphasizes that the future of the settlements and their residents will be determined by political processes and agreements between the two sides. 32 It is clear that the political solution will have to address this problem.
Despite some differences in laws applicable to the populations, it is important to stress that both groups are subject to the same military rule. In a leading Supreme Court decision, the Court upheld the military commander's administrative detention of an Israeli citizen in the territories. The defence's argument, to the effect that since the individual was Israeli he was not subject to the authority of the military commander but only to the laws applicable inside Israel, was categorically rejected. The Court stressed that all those living in the territories, whether Palestinian inhabitants, Israeli citizens, or others, were subject to the same set of rules unless the law specifically differentiated between them. In determining the substance of the impingement and the rate of compensation, one must take into consideration the fact that the rights impinged upon are the rights of Israelis in territory under belligerent occupation. The temporariness of the belligerent occupation affects the substance of the right impinged upon, and thus also, automatically, the compensation for the impingement. 36 Therefore, only acts committed with the intention of oppression and maintaining a repressive regime are indicative of apartheid. As I will demonstrate, Israel's actions, while sometimes repressive, are caused by clear and legitimate security concerns.
I am well aware, and wish to state clearly, that security is not a blank cheque for repression, inequality, or any other violation of human rights. However, the human rights regime allows restrictions and derogations from human rights on grounds of security. 37 Creating the exact balance between security and human rights remains an ongoing process. I do not claim that Israel has always reached the proper balance. On the other hand, I do categorically state that Israel's actions are motivated by sincere considerations of security and not the wish to dominate or oppress other racial groups. Former Supreme Court President Dorit Beinisch clearly demonstrated this point when considering the separation of Israeli citizens and Palestinians on a road:
Even if we take into account the fact that absolute segregation of the population groups travelling on the roads is an extreme and undesirable outcome, we must be careful to refrain from definitions that ascribe a connotation of segregation, based on the improper foundations of racist and ethnic discrimination, to the security means enacted for the purpose of protecting travellers on the roads. The comparison drawn by the petitioners between the use of separate roads for security reasons and the apartheid policy and accompanying actions formerly implemented in South Africa, is not a worthy one. The policy of apartheid constituted an especially grave crime and runs counter to the basic principles of Israeli law… It was a policy of racist segregation and discrimination on the basis of race and ethnic origin … Not every distinction between persons, under all circumstances, necessarily constitutes improper discrimination, and not every improper discrimination is apartheid.
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Israel's security concerns are uniquely complex. Terror attacks have severely compromised normal civilian life. Former Supreme Court President Barak aptly described the attacks against Israel:
Terrorist organizations use a variety of means. These include suicide attacks ('guided human bombs'), car bombs, explosive charges, throwing of Molotov cocktails and hand grenades, shooting attacks, mortar fire, and rocket fire. A number of attempts at attacking strategic targets ('mega-terrorism') have failed.
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Classic wars are those waged between the armies of state A and state B, and are governed by the international law of armed conflict. However, Israel is not being attacked by a state or by an army, nor do the attacks on it comply with humanitarian law:
Together with other means, the Palestinians use guided human bombs. These suicide bombers reach every place that Israelis can be found (within the boundaries of the State of Israel and in the Jewish communities in Judea and Samaria and the Gaza Strip). They sew destruction and spill blood in the cities and towns. The forces fighting against Israel are terrorists: they 36 Supra note 2 (emphasis added). 37 (2008) at para. 6, available at: http://elyon1.court.gov.il/files_eng/07/500/021/m19/07021500.m19.pdf. 39 Zaharan Yunis Muhammad Mara'abe, supra note 18, opinion of President Barak at para. A.1.
are not members of a regular army; they do not wear uniforms; they hide among the civilian Palestinian population in the territories, including inside holy sites; they are supported by part of the civilian population, and by their families and relatives. Palestinians have often used their own population to shield their attacks, as well as hiding their own combatants (legal or otherwise) inside their civilian population. 40 While the other side openly breaches the laws of war, mainly by not distinguishing between combatants and civilians, Israel makes every attempt to adhere to the letter of the law. This type of war is known as asymmetrical conflict.
Regrettably, terror is not rare in the 21st century, nor is it experienced solely by Israel. The global reach of terror became emphatically evident in the attacks on America on 11 September 2001, and particularly in the horrific destruction of the Twin Towers. However, the unique aspect of Israel's experience with terror relates to the fact that it poses a daily threat to the lives of Israeli civilians throughout the state of Israel.
Examples: Targeted Killings, the Security Fence and Administrative Detention
To support their analysis, the authors list a series of 'inhuman acts' allegedly performed by Israel, and enumerated in Article 2(a), (c), (d), and (f) of the Apartheid Convention.
41 These sub-articles include denying a racial group both the right to life and liberty and participation in the political, social, economic, and cultural life of the country as well as dividing the population along racial lines. In this section I address some of these accusations, and highlight how the authors' analysis is flawed due to their omission of the context for Israel's actions.
A Targeted Killings
In the authors' opinion, Israel is worse than South Africa because it uses targeted killings against Palestinians while South Africa did not reach that extreme use of force against the population being subjected to discrimination. 42 This comparison has little merit as it ignores the clear difference between the two cases. South Africa never faced an armed conflict; thus it acted as a sovereign state confronting an uprising. In such cases, when a state believes that its laws are being infringed, it has an obligation to use its police and not its armed forces. The use of force by the police is significantly more restricted than that allowed to an army during times of conflict.
Israel is not facing an internal political conflict within its sovereign borders such as that faced by South Africa. in Gaza, where Israel no longer has effective control and from which rockets and mortars are fired at Israeli civilians, is also one of armed conflict. As previously stated, the ongoing armed conflict between Israel and the Palestinians is of an asymmetric nature. 44 As is often stated, the laws of war are not easily translated into clear instructions on the proper use of force in such situations. 45 The Israeli Supreme Court has taken a leading role in exploring the proper application of the laws of war governing the use of force in such complicated cases, and has elaborated on the application of the principle of proportionality. The Court has established a demanding standard that, where possible, even those taking part in terror should be arrested rather than killed. If this is not possible, the Court allows targeted killings to continue under strict guidelines, which are arguably tougher than those applied by other countries using the same methods.
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B The Security Fence: Divisions for Security, Not Racial Lines
The authors give numerous examples where Israel is accused of trying to divide the population along racial lines; these include the security fence, the closing of the Gaza Strip, and the closing of roads in the territories to Palestinians. 47 The question of the motivation for the erection of the security fence was examined in depth by the Israeli Supreme Court. The Court explicitly stated its opinion that the erection and route of the fence were based on considerations of security and not motivated by a desire to annex the territory. 48 Further, the route of the fence was analysed by the Court in minute detail. The Court approved the route only once it was persuaded that the route was justified by considerations of security. In numerous cases the Court has moved the route of the fence better to protect the human rights of the Palestinians. 49 While, the International Court of Justice's advisory opinion on the legality of the fence disagrees with the Supreme Court's findings on the security motivation of the fence, it has not gone as far as accusing Israel of apartheid. 50 It is worth focusing on the authors' accusations that 'Gaza effectively amounts to a besieged Palestinian ghetto' and 'has been effectively severed from the rest of the occupied territory'. 51 This accusation is another prime example of the authors' choice to ignore reality. Gaza is physically separated from the West Bank, with Israel located between the two entities. Israel has actively to allow the population of Gaza to pass through Israeli territory to reach the West Bank. Since there is an ongoing armed conflict between Israel and the Hamas-led government of Gaza, Israel is under no obligation to allow the free passage of the population of a hostile entity through Israeli territory. 52 Further, Gaza has a border with Egypt, and therefore it is unclear how the authors assign the blame for Gaza's isolation to Israel alone.
Finally, the authors accuse Israel of practising 'road apartheid', namely preventing the Palestinians from using certain roads in the territories. Confining the use of roads to Israeli citizens (Jews, Christians, and Muslims) has never been motivated by race. 53 Israel's Supreme Court, ruling on the legality of the separation, simply stated that 'we must not put the cart before the horse: the terrorist attacks came first, and the closure of the road came later'. 54 There is no denying a de facto separation of the populations, but the motivation is security-and not racism-based.
C Administrative Detention
The authors argue that Israel makes use of administrative detention to 'eliminate dissent or resistance to Israeli rule' and that the racial nature of this practice is evidenced by figures showing that administrative detention is used almost exclusively against Palestinians. 55 I agree that in times of peace a sovereign state that makes use of administrative detention against a particular group to a disproportionate extent may be engaged in discrimination; however, this is not the case here. The Palestinians en masse have employed a strategy of terror against Israeli civilians in the occupied territories and within the Green Line. The widespread use of terror by the Palestinians is the underlying reason for Israel's use of the counter-terrorism device of administrative detention. When Israelis have been suspected of using similarly violent acts, Israel has employed the same device of administrative detention against them. 56 Given that the Palestinians have made far more frequent use of the strategy of terror, it is unsurprising that there are far more Palestinians in administrative detention than Israelis. However, Israeli law has tried to balance the wide use of administrative detention with consideration for human rights.
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Last But Not Least: Notes on Academic Practices
Throughout the article, but specifically towards its end, the authors employ a practice which is problematic in academic discourse. Even though the article limits itself to focusing on Israel's practices in the territories, 58 significant space is dedicated to Israel's practices inside the Green Line, and to attacking the legitimacy of Israel as a Jewish Homeland. 59 Even worse, the serious questions the authors raise on these topics are presented in a one-sided manner, despite the availability of substantial legal and political writings on these matters. In this manner, the authors discuss the legitimacy of Israel's Law of Return, 60 Israel's rules on citizenship, 61 the return of Palestinian refugees into Israel, 62 and questions relating to Israel's allocation of state lands. 63 These are all subjects which fall well outside the scope of the article as defined by the authors themselves. Such heavy and meaningful issues that deal with the major principles underlying the very existence of the state of Israel cannot be presented or discussed as a side note either by them or by me in my response.
In addition, the article attempts to place itself as part of a wider discourse, examining and giving serious weight to the allegation that Israel practises some form of apartheid. 64 To show how this view has 'gained currency' the authors cite numerous sources: a statement of the former 'UN Special Rapporteur on the situation of human rights in the Palestinian territories occupied since 1967', 65 a study by the Human Sciences Research Council of South Africa, 66 and the findings of 'The Russell Tribunal on Palestine'. 67 However, in the course of preparing this response, a curious finding emerged. To my surprise I found that in all of these sources, cited as evidence of a larger trend, an instrumental role was played by Professor Dugard, one of the authors of the article to which we are responding. Dugard himself was the former 'UN Special Rapporteur on the human rights situation in the Palestinian territories'. 68 In addition, the study by the Human Sciences Research Council of South Africa was not only founded on Dugard's comment as Special UN Rapporteur but Dugard also had a consulting role in the study. 69 Similarly, the very same Dugard was at various times both a jurist and a witness for the Russell Tribunal on Palestine. 70 One should not present one's own comments, studies, and work as evidence of a wide discourse on the topic.
Apartheid is a grave crime. The obligation of a state and its officials to refrain from practising any policy of apartheid is considered a jus cogens norm under international law. 71 Whoever practises apartheid bears international criminal responsibility and may be put on trial for committing that crime, either in any state in the world based on universal jurisdiction or before the International Criminal Court (ICC). 72 Accordingly, blaming a state for committing the crime of apartheid is a very serious move that should be considered with great caution. I have shown that the authors have not taken all the precautions necessary before accusing Israel of committing the crime of apartheid. They did not address the fact that the relevant territories have been under the regime of belligerent occupation and they totally ignored the fact that on a daily basis Israel is compelled to safeguard its citizens from acts of terrorism committed by the Palestinians in the territories and within the Green Line. The authors' accusation that Israel commits apartheid is groundless.
